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Introduction

In 1911, lllinois became one of the first statesthe nation to pass comprehensive
workers’ compensation laws. While state law haandged over the years, the basic principle
guiding workers’ compensation remains the same:l@ypps and employers deserve a reliable
and affordable system of insurance which proteetgleyers, injured workers, and their families
from financial catastrophe.

Today, state law requires almost every workingdesi of Illinois to be covered by
workers’ compensation insurance. Employers prowdekers’ compensation benefits either by
purchasing insurance policies or by paying forlibaefits themselves (known as self-insurance).
Employers and employees benefit from the statesdatory system, which allows employers to
avoid costly litigation and provide employees petitm and compensation for work-related
injuries.

The business environment in lllinois could benedignificantly from greater fraud
protection because a decrease in fraudulent claioudd lead to more cost-effective insurance
and, therefore, a more efficient market. The diisnmarket is highly competitive, with 332

different companies competing to write direct wogkeompensation premiums in 2015.

Il. 2005 Reforms

In 2005, representatives from the business sdetaor, and government leaders united to
address the problems of fraud and non-complianteeinilinois workers’ compensation system.
Later that year, the General Assembly passed HBIilis2137, which would become Public Act
94-277. This legislation established in lllindist the first time, a statute devoted specificadly

criminalizing and combating workers’ compensaticautl.



Public Act 94-277, later codified as Section 25t5he lllinois Workers’ Compensation
Act (Act) (820 ILCS 305/25.5), introduced two afraeud reforms. First, the Act required the
lllinois Department of Insurance (Department) teate an investigative unit, hereafter referred
to as the Workers’ Compensation Fraud Unit (WCEUJhe WCFU is charged with examining
allegations of workers’ compensation fraud and iasoe non-compliance.Section 25.5(c) of
the Act specifically provides that it “shall be tdety of the [WCFU] to determine the identity of
insurance carriers, employers, employees, or qgt@esons or entities that have violated the fraud
and insurance non-compliance provisions of thigi®e¢ 820 ILCS 305/25.5(c).

The Act’s fraud and insurance non-compliance pious constitute the second major
anti-fraud reform. Prior to the passage of Publat 94-277, fraudulent receipt, denial, or
application for workers’ compensation benefits weoe specifically defined as unlawful by the
Act. The 2005 reforms established eight specraadiulent acts:

1. Intentionally presenting or causing to be preseriyl false or fraudulent claim for

the payment of any workers’ compensation benefit;

2. Intentionally making or causing to be made anyefasfraudulent material statement
or material representation for the purpose of olntgi or denying any workers’
compensation benefit;

3. Intentionally making or causing to be made anyefads fraudulent statement with
regard to entitlement to workers’ compensation beneith the intent to prevent an

injured worker from making a legitimate claim foorkers’ compensation benefits;

! Section 25.5 states that the “Division of Insweamwf the Department of Financial and Professidtegulation”
shall establish the WCFU. Pursuant to Executivee®d (2009) and a statute passed by the Genesalhfidy, the
Division of Insurance was re-established as thealtagent of Insurance effective June 1, 2009. 8e@b.5 was
amended to reflect this change in 2011.

2 |n addition to the WCFU, the lllinois Workers’ @pensation Commission (IWCC), which is separate apatt
from the Department, also employs a number invagiig charged with investigating insurance non-d@npe
pursuant to Section 4 of the Act, which requireplayers to provide workers’ compensation benefitermployees.



4.

Intentionally preparing or providing an invalid,Ida, or counterfeit certificate of

insurance as proof of workers’ compensation instean

Intentionally making or causing to be made anyefasfraudulent material statement
or material representation for the purpose of olmg workers’ compensation

insurance at less than the proper rate for thatramee;

Intentionally making or causing to be made anyefasfraudulent material statement
or material representation on an initial or renewalf-insurance application or

accompanying financial statement for the purposeldéining self-insurance status
or reducing the amount of security that may be ireguo be furnished,;

Intentionally making or causing to be made anyefasfraudulent material statement
to the WCFU in the course of an investigation aluft or insurance non-compliance;
and

Intentionally assisting, abetting, soliciting, anspiring with any person, company,

or other entity to commit any of the acts listedah

These eight prohibitions defined the nature angpesaf WCFU investigations from 2005 to

2011.

1. 2011 Reforms

In 2011, the General Assembly passed House Bil81&®ich would become Public Act

97-18. The 2011 amendments to Section 25.5 oAAttieprovided the WCFU with additional

tools to combat workers’ compensation fraud. Tingt thange enacted was the addition of a

ninth prohibition. This provision makes it illega “intentionally present a bill or statement for

the payment for medical services that were notigeml,” 820 ILCS 305/25.5(a)(9).

Public Act 97-18 also reformed the sentencing miowis in the Act. Previously, those



convicted of workers’ compensation fraud were gudf a Class 4 felony and required to pay
appropriate restitution. The amended sentencinyigions now base the punishment for a
violation of the Act’s fraud provisions on the valaf the property the person convicted of fraud
obtained or attempted to obtain. The new sentgrstheme, codified at 25.5(b) of the Act, is as
follows:
1. Aviolation in which the value of the property oioiad or attempted to be obtained is
$300 or less is a Class A misdemeanor;
2. A violation in which the value of the property oinad or attempted to be obtained is
more than $300 but not more than $10,000 is a Gdslony;
3. A violation in which the value of the property oioiad or attempted to be obtained is
more than $10,000 but not more than $100,000 ikss@ felony;
4. A violation in which the value of the property oiotad or attempted to be obtained is
more than $100,000 is a Class 1 felony.
These changes to the sentencing scheme have deedir interest from prosecutors.
Unfortunately, the changes to the sentencing schbemee also had a number of
unintended consequences. As the new sentencimgnecls based upon the monetary value of
the fraud committed, an issue exists for a numleviolations where a value cannot be
qguantified. While the new sentencing guidelineskmeell for cases involving false claims and
benefits received by workers’ compensation claimahtough false statements or fraudulent
means, the guidelines pose problems for a numbathef violations.
Thirdly, the recent reforms have given the WCFUaler powers of subpoena. While
the WCFU utilized the subpoena power granted toDRivector of the Department from its

inception, the statute now clearly states thatileFU has “the general power of subpoena of



the Department of Insurance, including the autlidotissue a subpoena to a medical provider,
pursuant to section 8-802 of the Code of Civil lRchae.” 820 ILCS 305/25.5(c). Section 8-
802 of the Code of Civil Procedure, which definke physician-patient privilege in lllinois,
states that “no physician or surgeon shall be gezthio disclose any information he or she may
have acquired in attending any patient in a prad@ss character, necessary to enable him or her
professionally to serve the patient, except . upop] the issuance of a subpoena pursuant to
Section 25.5 of the Workers' Compensation Act735 ILCS 5/8-802. This makes it clear that
medical providers not only have to provide the roaddrecords but may speak to investigators
about what would otherwise be privileged.

Additionally, Public Act 97-18 removed the notiequirement from Section 25.5(e) of
the Act. Prior to the 2011 amendments, the WCFUW vemjuired to contact the target of a
potential investigation immediately upon receipt af complaint, notifying them of the
investigation, the nature of the reported condart the name and address of the complainant.
This requirement hindered the WCFU greatly in thahade attempts to conduct surveillance
futile, as the target was aware of the investigatiolrhe notice requirement also discouraged
complainants from coming forward, as they wouldenéiweir identity and address given to the
target of the investigation. Without this requiramy the WCFU can be much more effective as
well as more inviting to potential complainants.

The time limit for the WCFU to conduct a fraud istigation was removed from Section
25.5(e) of the Act. Previously, the WCFU had tonptete its investigation within one hundred
twenty (120) days of the time a complaint was nesgi Given the resources available, this

limitation often proved to be impossible to compligh as the time limit started to run before the

% The language in Section 8-802 of the Code of Gividcedure concerning subpoenas pursuant to Sex%iénof
the lllinois Workers’ Compensation Act was addedP#y97-18.



case was even assigned to an investigator, ancbenhpompliance took up the majority of the

one hundred twenty (120) days. However, with tleguirement removed, the WCFU can

collect all of the relevant records, complete thugio investigations, and make better referrals to
prosecutors, resulting in more convictions.

Finally, the 2011 amendments require that the W@-procure and implement a system
utilizing advanced analytics inclusive of predietimodeling, data mining, social network
analysis, and scoring algorithms for the detectiaod prevention of fraud, waste, and abuse by
January 1, 2012.

The Department and the WCFU did issue a Requeshformation (RFI) regarding this
system in March of 2012 in the hopes of receivimgrimation regarding how to draft a Request
for Proposal (RFP) to obtain such a system. TheaBment received a number of responses.
To date, no system has been procured. It has esuwreasingly clear that the Department does
not possess the type of data necessary to fuel @uadvanced analytics system. Neither the
WCFU nor any other division of the Department adlethe type of claims and medical data
necessary to do effective data mining or predicthadeling. In early 2015, this determination
was confirmed by representatives from two largekes’ compensation carriers who are at the
forefront of using advanced analytics to combatidta Both companies, independent of one
another, indicated that the information availabl¢hie Department is insufficient for purposes of
predictive modeling. Additionally, no funding hager been provided for this mandate.

Despite the fact that the system has yet to beupedcand implemented as required by
statute, the WCFU has several recommendations diegaopportunities for additional fraud
prevention and detection of fraud, waste, and gbustuding a number of recommendations

first made in the 2013, 2014, and 2015 Annual Rispor



First, the WCFU recommends that the General Assenaipleal Section 25.5(e-5) of the
Act for the reasons stated above. The Departmelidves the state would be better served by
expanding the WCFU by hiring additional investigatto investigate actual or suspected fraud.

Additionally, the WCFU again recommends that inegeacompanies, employers, and
third party administrators responsible for issuidgecks for temporary disability benefits
pursuant to the Act include language on those ahaekuiring the injured employee to
affirmatively state they remain entitled to the alidity benefits being paid. In the case of
temporary total disability benefits, the WCFU reenends that injured employees also be
required to indicate that they are not employeéwere. Unfortunately, this suggestion may
have a limited effect on combating fraud as more aore benefits are being paid via direct
deposit. Second, the WCFU again recommends thatthemployees be required to submit a
form to the IWCC on a monthly basis, similar to tHerth Carolina Industrial Commission’s
Form 90? regarding any employment or earnings during tina period.

The WCFU continues to recommend that the Generakembly consider additional
amendments to Section 25.5 of the Workers’” CompmmsaAct that would amend the language
of Section 25.5(a)(5) to remove any ambiguity as/h@ther cases involving the underreporting
of payroll may be charged under this section bya@pg the wordrate with amountand add
language to the sentencing provisions of SectioB(Bbto account for violations of the Act that
do not have associated dollar amounts.

The WCFU also continues to recommend that the Gémessembly consider adding
language to Section 25.5 of the Workers’ Compeosafict concerning statements made to

medical providers outside the State of lllinois ifguries that are the subject of claims before the

4 Attached as Exhibit A



lllinois Workers’ Compensation Commission. In thest few years, the WCFU has received a
number of complaints concerning possible fraudripyred workers where treatment was sought
in neighboring states and alleged misstatements wade to doctors in the neighboring state in
an effort to obtain benefits pursuant to the llismmdWWorkers’ Compensation Act. As the
statements are made outside lllinois there is nosdiction to prosecute the alleged
misstatements in lllinois despite the obvious catine to the state. The WCFU suggests that
the General Assembly consider adding languagewbatd specifically convey jurisdiction to
prosecute such out-of-state statements in lllinois.

The WCFU continues to suggest that Sections 25d&1d)(b), which define the offense
of and penalties for Workers’ Compensation Fradrdrodified within Article 17 of the lllinois
Criminal Code, which includes crimes of deceptiad &aud, including the offense of Insurance
Fraud.

Finally, the WCFU suggests that new legislatiomquieng Certificates of Insurance
(COls) only be issued by the insurance carrier,added to the lllinois Insurance Code.
Certificate fraud continues to be a problem in #tete. The WCFU has investigated numerous
cases in the past few years involving false COlsese cases have not only involved employers
issuing false COls to obtain work, but also insemproducers issuing COls for policies that
were never issued. This type of fraud often resltemployers, especially general contractors,
being assessed additional workers’ compensatiomipre from their insurance carriers when
annual premium audits reveal that sub-contractave Iprovided false COls. This type of fraud
is preventable, and could be all but stopped ifitlserance companies that wrote the underlying
insurance policies also issued the COls. Additigneertificate holders could be notified by the

insurance carrier if and when a policy was candelle



IV.  WCFU Operations

Section 25.5(c) of the Act charged the Departmeith wstablishing the WCFU. The
Department established the WCFU in 2006 and nowsees its operations, investigations,
personnel, and progress.

A. Complaints

The WCFU tracks reports of workers’ compensati@ud. Complainants are required
by statute to identify themselves and can rep@uidrby regular mail, electronic mail, or by
calling a toll-free telephone number (1-877-WCF-UNir 1-877-923-8648). After receiving a
report, the WCFU supervisor reviews each complaimtetermine whether the complaint alleges
a violation of the Act’'s fraud provisions that wamts investigation. In conducting this review,
the supervisor assigns a case number to each compfad enters it into the WCFU's case
management system. If necessary, the supervistaas the complainant or requests additional
information in order to complete the review proces# the report is frivolous, legally
insufficient, or unsubstantiated, the investigatiomases and the report is closed. If the
supervisor finds evidence sufficient to justify ther inquiry the case is assigned for
investigation.

B. Investigations

The primary responsibility of the WCFU is to contluevestigations and refer worthy
cases for prosecution. To fulfill this task, WCkHWestigators spend countless hours each year
conducting field investigations, reviewing survailte footage, issuing numerous subpoenas,
and reviewing insurance, payroll, medical, and otleeords. An investigation begins after the
WCFU supervisor assigns it to an investigator. ibmr2015, the number of active WCFU

investigators varied between three and six througtiee course of the year. However, as of the



date of this report, the number of WCFU investigatwas dropped to just two; this is the fewest
investigators the WCFU has employed since 2014e WCFU is already in the process of
hiring additional investigators; however, this dse in staff, coupled with the length of time it
takes to bring new investigators on board, hasadirenegatively affected the number of
investigations opened. An increase in the WCFUysrapriation would allow for the hiring of
more investigators, allow for more investigationsbe completed, and lessen the impact the
departure of a single investigator has on the unit.

While structurally similar, each investigation @if§ based upon a host of factors,
including the nature and quality of the initial golaint. Most investigations involve: (1) review
of documentary and physical evidence; (2) detdiackground checks of persons related to the
case €.g, investigative targets and witnesses); and (@runtws of persons related to the case
(e.g, complainants, witnesses, insurance company peesomedical treatment providers, and
the investigative target).

C. Referrals for Prosecution

At the conclusion of each investigation, a reviefvtlee sufficiency of evidence is
conducted. If the inquiry does not produce evigetteemed sufficient to convict an individual
or entity of workers’ compensation fraud, the caselismissed. Investigations that produce
sufficient evidence to convict are referred to thgorney General's office or the State’s
Attorney of the county where the offense occurrétle power to decide whether to file criminal
charges rests solely with the prosecutor who reseile WCFU referral.

The WCEFU is building working relationships witheehant prosecuting authorities. Since
its creation, the WCFU has referred cases to andkeglowith State’s Attorneys representing

forty (40) counties: Bureau, Cass, Champaign, @ans Cook, DeKalb, DeWitt, DuPage,

® The impact of the WCFU staffing levels can benseethe table at Exhibit B.
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Edgar, Ford, Franklin, Gallatin, Jackson, Jaspeffedson, Kane, Kankakee, Knox, Lake,
Livingston, Macon, Macoupin, Massac, McLean, Morgsladison, Ogle, Peoria, Perry, Saline,
Sangamon, Shelby, St. Clair, Tazewell, Union, Véonj White, Will, Williamson, and
Winnebago.

D. Confidentiality

The confidentiality of all fraud reports and assted medical records is strictly
maintained in accordance with the relevant statuied is only shared in the course of referring

a case for prosecution or in complying with otleevful requests.

V. Building Relationships

WCFU investigators have learned many valuable lessoice the unit was established in
2006. Primary among them is the importance ofdog working relationships with various law
enforcement authorities. WCFU investigators warkatd prosecutors in the exercise of their
discretion. Cases referred for prosecution aresgmed clearly and succinctly. WCFU
investigators are committed to their investigatjaanrsd for this reason assist the lllinois Attorney
General or respective State’'s Attorney throughounly ariminal case. This level of
communication and continued assistance establishst which improves future referrals and
prosecutions.

As the WCFU has grown in experience over the yehes,WCFU’s cooperation and
coordination with other investigative and law ewfment agencies has also grown. WCFU
investigators have worked with the Federal Bure&unwgestigation, the Postal Inspector’'s
Office, the Drug Enforcement Administration, thetelmal Revenue Service, state medical

investigators, local police departments, the liknState Police, and numerous State’s Attorney
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investigators. Investigators also share non-centfidl information with organizations dedicated
to identifying and stopping fraud conspiracies)uding the National Insurance Crime Bureau.
The progress of WCFU investigations over the yéas improved the general public’'s
understanding of workers’ compensation fraud ingasbns. In the past, some complainants
(e.g, employers, insurers, employees) were confusedtalbat kind of evidence the WCFU
needed to successfully investigate an allegatiofraafd. Establishing working relationships
with workers’ compensation stakeholders has hetpedarify the type of information that is
required to prove workers’ compensation fraud. afleance those efforts, the WCFU conducts a
variety of educational presentations to public poogors and private law firms, as well as the
insurance industry, self-insureds, other state @igenand third party administrators, in an effort
to assist them in better understanding the Illingrkers’ Compensation Act and the

responsibilities of the WCFU.

VI.  Statistics

From 2010 to 2014, the WCFU received an averadgeléfcomplaints of fraud per year.
In 2015, the WCFU received 331 allegations of fraadre than three times the number (100) of
allegations received in 20£4 The chart below shows the number of fraud compdaieceived

by the WCFU since 2010:

® In June 2015, the WCFU worked with the Nationaséciation of Insurance Commissioners (NAIC) takelish a
mechanism to receive daily reports of workers’ cenmgation insurance fraud complaints derived froml@i#
Online Fraud Reporting System (OFRS), an onlinggb@onsumers and companies may use to directliacbthe
appropriate state insurance department to repspestied fraud. While the OFRS reports on fraudptaimts from
all lines of insurance, those complaints involviatlegations of workers’ compensation fraud are nosing
reviewed by the WCFU.
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The complaints received in 2015 were submitted bréety of sources. The table and

graph below shows the origin of the 2015 complaints

Of the 15 complaints submitted by Special InvesiigaUnits (commonly referred to as

SIUs), nine were referred on behalf of insuranceganies and six were referred on behalf of

13



third-party administrators (TPAs). Additionallyhe Illinois Attorney General’'s Office, who
defends workers’ compensation cases involving statployees, accounted for five referrals
(these are included within the 23 complaints sutadiby attorneys). Notably, the WCFU has
not received any complaints from TriStar, the TRtcacted to handle claims involving state
employees.

The majority (286) of the 331 complaints received2015 did not warrant further

investigation because of insufficient evidencekla¢ jurisdiction, or because the statute of

limitations expired. A table and graph showing dmposition of these complaints is below:

I"#$ %&

As detailed earlier in this report, workers’ comgaton fraud occurs in many forms.

The complaints received in 2015 alleged fraud an ghrt of various workers’ compensation

stakeholders. A table and graph showing the targfethese complaints is below:

14



I"#$ %&

The WCFU investigated 42 allegations of insurancaud in 2015. Of these

investigations, 17 investigations remained opemf&014 and two remained open from 2013,
while an additional 23 were opened in 2015. Of2Becases opened in 2015, one was initially
reported to the WCFU in 2015, while 19 were repbite2014, and three were reported in 2013.
Eleven of the investigations initiated in 2015 ré@med open at the beginning of 2016. As of the
date of this report, none of the complaints reaine2015 has been assigned for investigation in
2016.

In 2015, the WCFU referred eight investigationghe Office of the lllinois Attorney
General and the various county State’s Attorneyspfussible prosecution. Five of the cases
referred in 2015 were from investigations begun 2014, while three of the referred
investigations were initiated in 2014. The 2013emals were made to four different
prosecutors: four were referred to the Attorney&al, two were referred to the Cook County
State’s Attorney Office, and one case each wasregfdo the State’s Attorneys in DuPage and
McHenry counties.

Of the investigations referred for prosecution @12, three were indicted by a grand jury

or initiated by the filing of criminal informatiorfour were declined, and one was still pending
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with the respective prosecutor. In addition toe¢hses referred in 2015, charging decisions were
made on five cases referred prior to 2015. Thfabase cases were declined, while two others
were closed.

Additionally, five cases referred for prosecutiatopto 2015 were also resolved this past
year. Three separate cases involving the samedbaie were referred to the lllinois Attorney
General in 2012. The cases were consolidated lamdle¢fendant pleaded guilty to Workers’
Compensation Fraud (Class 4 felony) and was sesdieimcJuly 2015 to 24 months probation,
$14,676 restitution, and $1,700 in fines, fees, csts.

In another case referred to the lllinois Attornegn@ral in 2012, the defendant pleaded
guilty to Forgery (Class 3 felony) and was sentdniceMarch 2015 to 24 months probation.
Fines, fees, and costs were waived.

The last case was referred to the Cook County 'Stateorney in 2011. The defendant
pleaded guilty to Theft (Class 3 felony) and wasteeced in March 2015 to 24 months
probation, 180 days confinement-time consideredeserandom drug testing, and $439 in fines,
fees, and cosfs.

As of the date of this report, one case referregpfosecution in 2014 was pending in the

[llinois courts.

" One of the cases was referred to the Knox Co8tite’s Attorney’s Office on May 4, 2012, while théner case
was referred to the Lake County State’s Attorn&yffice on April 8, 2014. As the WCFU received n@gecution
decisions on either referral by December 31, 2€@idse cases were administratively closed by the WICF

8 A table containing additional information condeinthe three convictions can be found at Exhibit C
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Effect of Staffing Levels on WCFU Investigations
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2015 Convictions Resulting from WCFU Referrals

County | Date | Offense | Sentence \ Summary

24 months probation, $14,676The defendant filed three separate false

Workers’ Compensation Frau restitution, and $1,700 in fines,claims of injury in order to order to obtaih

Kane* 7/29/15

(Class 4 felony) fees, and costs. TTD benefits.
Foraer The defendant presented a false certificite
Cook* 3/9/15 gery 24 months probation. Fines, feespf insurance in an effort to avoid payilg

(Class 3 Felony) ) ) . i
and costs were waived. workers’ compensation premium.

24 months probation, 180 daysThe defendant made misstatemelts
Theft confinement-time consideredregarding his physical condition, as well as
(Class 3 felony) served, random drug testing, andhis working while collecting workers’
$439 in fines, fees, and costs. compensation benefits.

Cook 3/12/15

* Prosecuted by the lllinois Attorney General'sioéf
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